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J. TONY SERRA #32639 
CURTIS L. BRIGGS #284190 
TYLER SMITH #289188 
506 Broadway 
San Francisco CA 94133 
Telephone: 415/986-5591 


Attorneys for Defendant 
KWOK CHEUNG CHOW 


UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF CALIFORNIA 


UNITED STATES OF AMERICA, 


14-CR-l 96-001-CRB 

Plaintiff, 


EX PARTE MOTION AND 
MEMORANDUM OF LAW IN 

v . 


SUPPORT OF MOTION FOR WRIT 
OF HABEAS CORPUS AD 

KWOK CHEUNG CHOW, 


TESTIFICANDUM 

Defendant . 

/ 

Date: December 28, 2015 
Time: 8:30 AM 



Dept: Hon. Charles Breyer 


Defendant, by and through counsel, hereby moves, ex parte, 
for this Court to order directing the issuance of a Writ of 
Habeas Corpus Ad Testificandum to secure the attendance of 
DARRELL BUCKINS, incarcerated at San Francisco County Jail: 850 
Bryant St, San Francisco, CA 94103; to appear on December 28, 
2015; at United States Courthouse, 450 Golden Gate Avenue, San 
Francisco, CA 94102, 17 th Floor, Courtroom 6. 

In order to secure the presence of said witness, it is 
necessary that a Writ of Habeas Corpus Ad Testificandum be 
issued commanding the warden or supervisor and the U.S. 

Marshals to produce said witness at the place and date 
requested for the purpose of testifying at the trial in United 
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States v. Kwok Cheung Chow . 

In support of this motion, it is requested the Court 
consider the following memorandum of law and attached 
declaration of counsel. The defendant therefore requests an 
order directing the issuance of a Writ of Habeas Corpus Ad 
Testificandum out of and under the seal of this Court, directed 
to the warden or supervisor responsible for the custody of said 
witness and commanding the U.S. Marshals to produce named 
witness at the United States Courthouse on December 28, 2015, 
to be returned to the warden or supervisor at the conclusion of 
the proceedings . 

MEMORANDUM OF LAW 

A federal court may issue a Writ of Habeas Corpus Ad 
Testificandum to secure the attendance of an incarcerated 
witness. Greene v. Prunty, 938 F. Supp . 637, 638 (S.D. Cal. 

1996) (citing 28 U.S.C. § 2241(c) (5) and 28 U.S.C. § 1651(a)). 
The writ serves as a substitute for an ordinary subpoena. 

Ordinary subpoenas may be requested by an indigent 
defendant ex parte. See Fed. R. Crim. Pro. 17(b) . The purpose 
of permitting such ex parte requests is to avoid requiring an 
indigent defendant to disclose his theory of defense to the 
prosecution. See Notes of Advisory Committee on Rules, Federal 
Rule of Criminal Procedure 17(b) (1966 Amendment) . The 

standards for issuance of subpoenas under Rule 17 (b) govern the 
issuance of Writs of Habeas Corpus Ad Testificandum . See United 
States v. Smith , 924 F.2d 889, 896 (9th Cir. 1987). 
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As for the showing necessary to require issuance of a 

writ, there must be "a satisfactory showing . . . that the 

presence of the witness is necessary to an adequate defense." 

Smith, 924 F.2d at 896 (quoting United States v. Rinchack, 820 

F.2d 1557, 1567 (11th Cir. 1987)). The standard that the Ninth 

Circuit has adopted for necessity is as follows: 

If the accused avers facts which, if true, would be 
relevant to any issue in the case, the request for 
subpoenas must be granted, unless the averments are 
inherently incredible on their face, or unless the 
Government shows, either by introducing evidence or 
for matters already of record, that the averments are 
untrue or that the request is otherwise frivolous. 

Smith, 924 F.2d at 896 (quoting United States v. Sims, 637 F.2d 

625, 627 (9th Cir. 1980)). This standard is satisfied by the 

declaration in support of the application for the writ. 

Therefore, Mr. Chow respectfully requests this Court 

issue a Writ of Habeas Corpus Ad Testificandum to secure 

Darrell Buckins' presence for trial on December 28, 2015. 


Dated: December 27, 2015 Respectfully submitted. 


/s/ TYLER SMITH 

TYLER SMITH 
CURTIS BRIGGS 
J. TONY SERRA 
Attorneys for Defendant 
KWOK CHEUNG CHOW 
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